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Public Utility Commission ofTexas

Honorable Memben of the Seventy-Sevenlb Tex. Legislature:

We are pleased to submit our 2001 Report on the Scope of Competition iD TelecommunicatiOlll
Markets. lIS required by Sec:tioo 52.006 of the Public Utility Regulatory Act (PURA).

SiDce we issued our previous report on telecommunicalioll5 competition in January 1999. tbe
CommiJsion hIlS continued to IIIIIke significant proll'ess iD managinl the tranlition to competitiw
local telecommunicalioll5 markeu. Numerous new providen have entend the muItet, IIIId tbe
market share held by competitive providen bas iDcreued silJlificanlly. Recent developments,
however. haw shown lb. some of the new providm are havinl diffic:uItles stayinl iD tbe
residential local exchml'l' 1IIlIlket.

In the four Iaraest metro areas of Teus, fadlities-based competiton haw developed increased
capacity for long-ruD competition with iDcumbent providen. A& a result, the market for bwiness
customers in these metro areas bas stronl potential for genuine competition, although marbt
penetration IcveLt are too low to conclude that fall competition bas ani-t. Wbetbcr residential
and rura1 customers will have competitive choices is more unc:ertain.

Chapter 6 presents an economic diagnoais for why residential and rura1 customers have largely
been left bebind iD the move to competition. The replatory lnIdition of maintainiDglow (often
below coat) rates for residential local telepha1e service iI the key reuoa. A& outlined iD the
Executive Summary IIIId discussed in its tint legis1aJive recommendalion. the Commission
presents the Texa Legislature with several alternative strategies to create I/'e&ter opportunitY for
residential and IUJ'a1 customers to benefit from local exchml'l' competition.

We look forwW to contiDuinIto wort with you 011 this and olIler policy objec:tives. Jf you need
additional information &boat any issues addressed in the report, pleue call on us.

Sincerely.

Wood,m
Chairman Commissioner Commissioner
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Executive Summary
Ix

I EXECUTIVE SUMMARY I
~-----

Competitive local exchange carriers now have the regulatory framework to
challen.ge, Southwestern Bell an~ ~erizon for market share in Texas. The Public Utility
Comm.tsslon of Texas (Comm.tsslon) has certified several hundred new entrants, and
those in operation have gained visible market share. While the potential for genuine
competition is strong for some markets in Texas, it is less Iilcely to flourish in others. At
this time, residential and rural customers are better served by existing price cap regulation
of traditional nonbasic local service until more viable and sustainable competitive choices
become avallable to them. The Commission recommends finding the proper balance
between protecting residential customers in the short run and promoting competition in
the long run for the local exchange residential market.

Progress in Local Exchange Competition
During the last few years, the Commission successfully implemented federal and

state legislation to open !be service territories of the incumbent local exchange carriers,
and competitors have responded to the opportunity. As part of !be proceedings that led to
the approval of Southwestern Bell's application to enter !be long distance market. the
Commission approved !be Texas 271 Interconnection Agreement (T2A), which provides
for a standardized, efficient, and quick way for competitors to enter Southwestern Bell's
service territories. The availability of such an agreement is a necessary first step to
facilitate the entrance of new competitors into the marketplace. Sprint has voluntarily
agreed to develop a standard agreement, but other incumbent local exchange carriers ­
those serving primarily rural areas - are not similarly situated due to the federal
exemption for rural carriers from most competition-related requirements. Survey data
show that, as of the end of 1999, competitive providers rapidly gained market share in
local telephony, as measured in telephone lines operated and in revenues earned. Market
penetration is highest in the large metro and suburban areas of Austin, Dallas, Houston,
and San Antonio, with more than 30 competitive providers in each metro area by late
2000. Many smaller and medium-sized metro areas, such as Abilene, Beaumont, and
Longview, had six to ten competitive providers offering services. Market penetration by
competitors in rural areas is very limited, although increasing relative to 1997.

Competitors gained market share among business customers more than among
residential customers. Facilities-based competition in !be four largest metro areas has
provided increased capacity for competitors to compete with incumbent providers in the
long run. As a result, !be market for business customers in the large metro areas of Texas
has strong potential for genuine competition, although the levels of market penetration as
of 1999 are too low to declare that full competition has arrived. Whether residential and
rural customers will have sustainable competitive choices in !be near future is less
certain.
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. Events in the year 2000 have changed conditions for local exchange competition
In Texas and across the nation. Competitive local exchange company (CLEC or
competitor) stocks have seen a slump in share prices. AT&T. Sprint, and Worldcom
announced major company reorganizations with decreased focus on serving residential
mass markets. These events suggest that competitors may be heading for a period of
consolidation - between companies and within markets. A number of key competitors
that were expected to challenge Southwestern Bell and Verizon now seem to be limiting
their entry into general residential voice markets.

Because Southwestern Bell can now compete for long distance customers in
Texas. the company has made a strong push in 2000 to bundle its offerings to provide
residential customers with various options for "one-stop shopping:' Using the pricing
and packaging flexibility that SB S60 provided. Southwestern Bell raised prices on the
majority of its vertical (nonbasic) telephone services for both residential and business
customers while lowering prices for nearly a third of those services listed in this report.
Southwestern Bell also gained a sizeable portion of the long distance market just months
after offering long distance service for the first time. Southwestern Bell's largest and
strongest competitors have not been offering substantial competition in vertical services
or in bundling local residential services with long distance or other services and have lost
market share in long distance service.

While opportunities are in place for CLECs to compete in most areas of Texas.
the Commission recognizes that differences in customer characteristics and population
density among various regions of Texas affect where CLECs decide they can profitably
compete and the type of customers they serve. The willingness of the incumbent local
exchange company to work with CLECs is also a factor. At the same time. cross­
subsidies that have traditionally kept residential rates artificially low now contribute to
the lack of competition for residential customers. The same cross-subsidies have
provided cream-skimming opportunities in large metro and business markets.

While the possibilities of competition for local service using traditional wireline
are mixed at best, technology is reshaping the competitive landscape of
telecommunications. New technologies such as cable. wireless. satellite. and voice over
Internet Protocol likely will create new avenues and providers for customers to receive
traditional local and long distance voice services. profoundly changing the market
structure from the customers' point of view at some point in the future.

Next SteQ for Local Comg,etitlon in Texas
The 200] Scope of Competition Report summarizes the path taken to open

century-old monopolies as well as the use of new tools for facilitating competition that
the Texas Legislature provided last session. As detailed above. the response has been
good in some markets and disappointing in others. The conclusion today is that
competition looks viable in the business and urban markets. but may not be as viable for
certain rural and residential customers. The Report offers an economic diagnosis for why
this pattern has developed, with the primary causes rooted in underlying market
conditions and in the historical regulatory pricing system for local telephone service.
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Texas has had a long-standing public policy to provide universal service and to
maintain low rates for basic residential local service. However. continuing this policy
means that some segments of the marlcet may not receive rates that reflect the true cost of
the service. In the short term, these segments - most notably residential and rural
customers - may need protection from price increases if the marlcet does not effectively
moderate them. Indeed, further action may be necessary to ensure that competition
comes to these markets at all. The Commission recognizes that short-term remedies are
not long-term solutions in regulating a telecommunications indUStry that is rapidly
evolving away from selling simple voice service.

There are a number of ways Texas can go from here. Approaches can be passive
or active. The Commission suggests that the Legislature consider the follOWing options
for addressing the lack of competition in Texas local residential and rural marlcets:

Option A: Passive Erosion (no change to current pricing .tructure.).

This is the de facto policy now in effect. If the market is left to behave under
current policies. residential customers will continue to have low rates for basic service.
but incumbent carriers likely will raise rates furthel' on nonbaaic services with lillie
competition under the pricing flexibility granted in SB 560. The economic term for the
process of aligning rates to reflect actual costs is called rebalancing. A benefit of
allowing these rates to rise is that higher rates for the total set of residential services (even
with basic service rates held artificially low) would provide CLECs incentives to offer
competitive bundled service packages and to bring new technologies to more areas of
Texas. As a result, CLECs may be able to erode the market share of incumbents over the
long term.

However. a likely consequence of this approach is that CLECs will serve
profitable high-end residential customers and the remainina custOIDelS, especially low­
end residential and rural customers. may experience price increases for commonly used
services for which there are no affordable substitutes at this time. So, while the bundled
price of residential telephone services may move closer to its true cost for some
customers. the burden of rebalancing prices would continue to be borne by the vertical
services user. while basic local services remain subsidized below true cost. From the
public's point~f-view. this arrangement may be preferable to having that burden be
borne by all residential dial-tone customers.

Option B: Place a temporary, two-ye., price c.p on popul., nonbsslc
resld.ntlsl service. that do not currently h.ve competition, .nd ev.luate
whether further .te". are necessary at the cl08e of the cap to en.ure
competition In t1JeH m.rke'"

This option borrows from both laissez-faire and regulatory economics. Placing
caps on residential call forwarding, caller m. and call return, - the prices of which have
increased substantially since SB 560 became effective· would moderate the burden borne
by residential customers during the transition to competition for local exchanp markets.

Most residential and rural customers receive basic local services at rates well
below their true cost (with the remainder of the cost subsidized by Texas and federal
universal service payments and over-priced vertical or nonbasic services). The best hope
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many of these customers have for competition is from alternate technologies - such as
wireless, satellite, or cable - that are not yetcost-competitive with landline basic local
service. Landline local exchange competitors may never be competitive with incumbent­
provided basic local service at current. subsidized rates. Therefore, the primary benefit of
price caps on nonbasic services would be to temporarily protect residential customers
from further price increases for services that have already seen large price increases.
Such a strategy would allow the opportunity to see if the bundled local service package is
priced hi gh enough to allow more competitors to serve more residential and rural
customers.

A disadvantage of this approach is that competitive providers need sufficient
profit to fight for and win market share from incumbent carriers. Caps on vertical
services will also affect competitors' profits slowing innovation in telephony services. At
the present time. the Commission has observed that incumbent carriers are often charging
prices for nonbasic services that are 5 to 10 times higher than their costs and. in some
cases, 100 times higher than their costs. Capping prices at these levels would not limit
opportunities for competitors to enter the market profitably.

Option C: Authorize end direct the Commission to hold. proceeding to
reblllllnce cost. Into II structure thllt gives competitive providers the
incentive to compete in resldentls/llnd rUrtI/ mllrket..

Most residential customers get a majority of their basic local services below cost.
Rebalancing of rates would establish residential and rural rates that more closely, reflect
the true costs of service. CLEes would have greater incentives to enter new markets in
Texas with a wider range of sophisticated services for customers outside the large metro
areas. Higher, rebalanced local rates would give local service providers much more
economic headroom to deploy advanced telecommunications technologies and services
for rural and residential customers.

This approach, however. has several drawbacks. After years of subsidized low
rates, many customers would face increases in basic service rates as a result of rate
rebalancing. Determining the proper, cost-based price for basic service in a given area
would be difficult Raising the rates for basic local services to meet costs might not
permit competition anyway, as lower income and sparsely populated areas of Texas may
never be profitable enough to attract competitors in traditional local service for reasons
other than retail pricing.

Option 0: Combine Opt/o". B snd C

CombiDe Options B and C for a comprehensive solution that includes the short­
term protection of price caps and the long-term incentives of rebalancing prices to more
fully reflect costs. The advantage of this approach is that any negatives associated with
the moratorium on certain residential service prices under Option B can be evaluated and
adjusted in the course of rate rebalancing. Furthermore. such a proceeding and its
implementation are likely to take most of the two years of the Option 8 moratorium. The
cap on prices may mollify negative public reactions that otherwise could result from
higher prices, while allowing residential and rural customers to reap the benefits of a
wider ninge of telephone services in the future.
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While one of these approaches. may be desirable, the Commission believes that
long-tenn re-regulation of residential and rural markets should nOl be necessary. While
monopoly power is still a factor in residential and rural markets at this time. new
technologies appear to have the potential to stimulate vigorous competition in a number
of parts of Texas in the years to come. Until then, the legislature's price cap on
traditional phone services serves as an appropriate customer protection.



Chapter 1 - Legislative Parameters for Local Competition

CHAPTER!:
LEGISLATIVE PARAMETERS
FOR LOCAL COMPETITION

The beginning of local exchange competition in Texas is evident Competitive
telecommunications providers now have fair access to networks to provide local
exchange service in Texas. Over the past two years, the Commission and interested
parties have hammered out the details of a procedural and structural framework for local
competition that gives competitors ready access to the Texas markets. The transformation
is sufficient to firmly position Texas for the development of long-term, sustainable
competition and for increased customer choices in telecommunications services.

Texas met the challenges of federal laws and regulations regarding local
competition, which give state commissions great responsibility for their implementation.
For example, state commissions must approve or reject agreements among competitors­
and incumbent providers to interconnect their networks, and they have primary
responsibility for arbitrating and mediating such agreements if asked to do so by the
negotiating parties. State regulators are also charged with developing and implementing
cost-based prices for many provisions of interconnection agreements. While the basic
blueprint for local competition is established on the federal level, the front line for
implementation is the state level

A number of the implementation developments in Texas are quite extraordinary.
as reflected in the fact that they have been closely watched and are now routinely
mirrored by other states. They are the result of contributions by many people
representing many constituencies, including new market entrants, incumbent local
telephone companies. the U.S. Department of Justice, the Federal Communications
Coounission (FCC), and the Texas Commission commissioners and staff. All shared a
vision of a competitive future for telecommunications in Texas, although each viewed the
details from different perspectives and interests. These enti~es contributed thousands of
hours to deliberations andlor negotiations. The result is that many of Texas' nearly 20
million peOple bave at least some choice in the provision of local telephone service.

How and why did we get here? Formative legislation at both state and federal
levels set the stage for this transformation. Chapter I highlights the relevant history and
directives of that the threshold legislation.
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Key Legislation

TEXAS HOUSE BILL 2128 (A.K.A. PURA 95)

In 1995, the Texas ~gislature adopted House Bill 2128 (HB 2128), which
significantly amended the Public Utility Regulatory Act (PURA) with regard to
telecommunications. It mandated the opening of local exchange telecommunications
markets in Texas, particularly in areas served by Southwestern Bell Telephone Company
(SWBn and GTE Southwest Incorporated. The law provided a framework for
competitive local exchange carriers (CLECs) I to obtain authority from the Commission
to provide local exchange service through any of three avenues. including by building
network facilities,! leasing local loops.J or reselling another company's
telecommunications services.4 Additionally, HB2128 established the duty of
telecommunications providers to "interconnect" their networks with each other.'

FEDERAL TELECOMMUNICATIONS ACT OF 1996
On February 8, 1996, Congress enacted the federal Telecommunications Act of

1996 (FTA),6 which paralleled HB 2128 in numerous ways, and fundamentally changed
telecommunications markets for the entire nation. The FTA was the most dramatic
change in telecommunications law since Congress passed the Communications Act of
1934. Three principal goals established by the telephony provisions of the 1996 Act were
(I) opening the local exchange and exchange access markets to competitive entry; (2)
promoting increased competition in telecommunications markets that were already open
to competition, including the long-distance services market; and (3) reforming the system
of universal service so that universal service would be preserved and advanced as the
local exchange and exchange access markets move from monopoly to competition.

TEXAS SENATE BILL 560 AND SENATE BILL 86
The transition from monopoly to competition could nOI and did nol occur quickly.

In 1999, the Texas Legislature revised PURA by enacting two bills dealing with the
provision of local exchange telephone service. SB 560 increased flexibility for
incumbenl local exchange companies (ILECs) in pricing and packaging
telecommunications services. The Texas Legislature also passed SB86 to ensure
customer choices and protections.

I Perspcc:!ives on CLEC marteet share are discussed in Chapter 3. Cenificated CLECs are listed in
Appendix G.

2 PURA95 1 3.2531. The remaining pan of this section is now in PURA 0. 54. Subchapter C.
l PURA95 1 3.4'3 (now PURA Ch. 60. Subchapler C). In addition, Pt1RA9' 1 3.4'3 (now

PURA 1 60.021) directed !LECs to unbundle their networks to the exlent ordered by the FCC.
• PURA9' 13.4'3 (now PURA Ch. 60. Subchapler C).

l PURA95 13.458 (now PURA 0. 60. Subchapler G).
l Telecommunications Act of 1996. Pub. L. No. 104-104, 110 Sill. 56 (1996) (1996 Act). The

1996 Act amended the Corrununications Act of 1934. 47 U.S.C. §§ lSI ".r,q. (fTA).
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Key Features of the FTA

3

THE TRILOGY: LOCAL COMPETITION, UNIVERSAL SERVICE, & ACCESS
CHARGES

The FCC views the FTA as a trilogy. Le. a three-pronged plan. The fllSt prong of
the trilogy consisted of opening local exchange and· exchange access markets to
competition.' The FTA requires aJIlocal exchange carriers (LECs), not just incumbents.
to interconnect so that competing carriers can provide service.' The second prong of the
trilogy is universal service reform. Consistent with FTA §254, Universal service. the
FCC believes the universal service support system must guarantee affordable telephone
service to all Americans in an era in which competition will be the driving force in
telecommunications (see Appendix A). The third prong of the trilogy is access charge
reform.9 Because a competitive market drives prices toward cost, the then~xisting
system of access chasges was unsustainable because access chasges were widely believed
to be significantly higher than the cost of providing access (see Appendix B).

METHODS OF COMPETITIVE MARKET ENTRY

The FTA §25I(a)(I) requires all telecommunieatioll5 cwers to interconnect with
the facilities and equipment of other telecommunieatioll5 cwers. allowing competitors
three ways to serve customers.

• Resale - Under this entry method, competitors have the option to purchase
telecommunications services from another LEC at wholesale rates and resell
those services to their own customers at retai1 rates.'o Competitors often use
resale as a transitional entry strategy while building a proprietary nelWorlt
over a period of months or years.

• Access of Unbundled Networlt Elements - This entry method enables
competitors to lease discrete parts of an nEe's nelWorlt - facilities and
equipment that are used to provide telephone service - at cost-based rates.
These leased parts of the nEC nelWorlt are referred to as "unbundled
networlt elements" (UNEs). Competitors can combine leased UNEs with
their own facilities andlor resold services.

T OpenillllocU IIIIIrkcU was accomplished primarily tbroup FTA I 251, (1Il,rroftMetio,., and
§ 252, Proctthuu for M,OIUUio,., arlJilralio,., aNI approWII of 01",,_l1li. AddiIiOll&ily, special
provisions for openin,locallllll'kets conlained in FI'A I 2'71. lUU 0".1Tllinf compatly.1Ilry iII/Q inurUiT'"
s,rvicl1, penain only to Bell OpenIin, Companies.

I FTA 125 I(aXI).
• Access charps are per-minute charpl billed by LEe. to lon, distaDce compania for _ to

the local exchanllC network so thallon. distance companies can oripwe aDd terminalAllon. diIlance calls.
10 All LECs are required to malIe their telecommunicaliolll services available for resaIe punuan1

to FI'A f 25I(b)(I). However. only inclUllb'lIl LECs are requiRd, pursuut to FTA f 25I(cX4), to make
their retail telecommunications services avsilable for resale at a wbolesale discount.
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• Construction of New Facilities - A competitor may enter a local telephone
market by bUilding entirely new facilities. Under a full "facilities-based"
method of entry, a competitor builds all of the network that it needs to serve
customers, including the "last mile" or "local loop" - the connection to a
customer's premise. Because telecommunications networks are capital­
intensive, there are relatively few facilities-based carriers compared to the
number of resellers and UNE-based carriers.

THE SECTION 271 "CARROT"

Section 271 of the FrA allows a Bell Operating Company (BOC) to enter the
long distance market after the BOC proves that it has opened its local market to
competition.

Bell Operating Companies were created in 1984 with the divestiture of AT&T.
and were granted monopoly status to provide local service. subject to regulation by the
states. I I At that time. BOCs were prohibited from competing in the interLATA long
distance market to prevent them from cOmmitting anti-competitive practices against long
distance providers.

Clearly, the FrA's requirement that the fonner monopoly BOCs open their
networks to competitors. resulting in a loss in market share and power, was a tall order.
Because entry into the long distance market would allow a BOC to offer its customers
"one stop shopping," the Section 271 provisions created an incentive to BOCs to
cooperate with the FrA mandate to open their networks to local competition.

FEDERAL-STATE SHARED RESPONSIBIUTY FOR IMPLEMENTATION

Implementation of the FrA has led to parallel proceedings at state and federal
levels, covering similar issues, in similar time frames, affected by court challenges.
Often, interplay across proceedings occurred.

The FI'A's blueprint for encouraging local exchange competition ~Iaced great
responsibility on the FCC and state commissions to implement the law. I Only six
months after adoption of the FI'A. the FCC produced two comprehensive documents
charting a course for implementation. Some of the FCC's interpretations were
challenged in federal court, and many of the FCC's interpretations of FrA requirements
were afflIlllCld. Wbere specific FCC fIndings were not affinned, federal and state
regulators adjusted through regulatory rule and other processes. 13

II In 1984, there were seven ReaionaJ BOC.s, made up ofa 1011/ of 29 BOC.s.

" Although tile FCC establishes nalionwide guidelines, S~re regulalors play a major role in
implementing key provisions of the FrA. For example, s~te Commissiona must approve or reject
inrerconnection agreemenlS, and they have primary responaibilily for arbilnling and medialing sueh
agreemenlS if asked 10 do so by the negotiating partiea. S_ regulators are also charged with developinl
and implementinl cost-based prices for inren:onnec:tion and UNEI.

13 In ilS initial Order implementing the local competition provisions of the FI'A in August 1996,
the FCC eslablished rules about how inrerconnection between incumbent and competitive carrien would be
accomplished. how the COmpetilOrS would be allowed to collocate equipment in the illC1lmbent's S1nICtureS,
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Irriplementati~n of the FTA was and continues to be a phenomenal undertaking.
the magmtud~ of which could not have been realized when the FTA was adopted. The
web of multl-faceted and concurrent activities that produced the frameworlc for and
growth of local competition in Texas is a story told in Chapter 2.

which pull of tile iocumbent's network would be opelIlO competiton, and Ihroup which SlIW would be
able 10 establisll ralel for competitors' inren:onneclion. After tile FCC released its rulin.. several parties.
includin. some SlaIIl resuJalon, challenged tile decision befon tile U.s. Col8'l of Appea/I for tile Eilftt/l
CircuiL The Eighth Circuit ovcnumed many of tile FCC's rules on tile srounds lbal tile FCC had exceeded
its authoricy and misinlerpreted tile Act. In early 1999. lbe U.S. Supreme Court isaued a dec:isioa thal aoIcd
thal tile Act was .asue in some teSpeClI, affirmed tile FCC's rulemakia. authority 10 implcmenl tile local
competition provisions of tile Act, and Upheld llIOIt of tile FCC's ruIes. The c_ 'NIl sent back 10 tile
lower court for further proc:eedinp consistent with lbe Supreme Court's decision. While coun challenllllS
raged on, Stale re.u1alOn and !he FCC moved forwvd with the implemenlalioa of competition in local
~xchanF rnarblL
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CHAPTER 2:
THE IMPLEMENTATION STORY

7

The contested case in which Southwestern Bell Telephone Company (SWBn
sought the Commission's support to enter the long distance telecommunications market is
often simply called "271" because the issue at hand was whether and how SWBT met the
conditions set forth in Section 271 of the FI'A. The case became longer and more
complex than anticipated in the early stages. and grew to encompass developments in
numerous concurrent proceedings.

While working through the ever-widening details, the 271· case moved a reluctant
incumbent into a mode of cautious cooperation to make the local exchange service
marlcet accessible to competitors. The monopoly and its competitors were linked
together by unavoidable technical. operational and legal issues, and persevered to
engineer the beginning of local competition. •

The FI'A and Texas statutes14 provided the initial directive and the basic
components of a framework for implementing local exchange competition in Texas. 'I'IIlt
forum for implementing these laws became the 271 case. It is the centelpiece of the
story. and where we begin this chapter. With hundreds of millioas of dollars at stake,
both for incumbents and new market enttants. the 271 case will perhaps have the most
far-reaching effect on telephony ofany single case in the Commission's history.

Chapter 2 tells the story of the 271 case and other regulatory developments of the
past two years that are central to the framework of local exchange competition in Texas.

!mPlementatlon of FTA Section 271
Section 271 is the section of the FI'A that allows a Bell Operating Company

(HOC) to enter the long distance marlcetu after the BOC proves that it bas opened its
local exchange markets to competition from other local exchange providers. The long
distance marlcet was the carrot Congress dangled in front of the BOCs to encourage
cooperation in opening local exchange markets to competition.16 (Tbe second-largest
ILEe in Texas, GTE Southwest Incorpon.ted, was also obligated to open its network.! to
competitors via intercoonection agreements, but the Section 271 incentive to do so was
not applicable since it was not a BOC). SWBT, eager to offer one-stop shopping to its

,. Stt FTA §f271 and 251. SB 560 and SB 86.

" In this conrexl, tbe SOC is pcrmiued to enter tbe in-regioD, interLATA lonl di.slan<:e awUL Ia
oilier words, il is allowed to offer lonl di.slan<:e service _ LATA llowIlWies within its OWII region.

16 The BOCs were ereared in 1984, U • result of tbe di-ulllnl of AT&T, and were I£3llled
exclusive franchises to provide local service, subjec:tto repalion by tbe Sllltel. At thaI time, SOCs were
prohibired from compolinl in tbe interLATA 10DI distane:e marltet.
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. . 20
pursuant to FTA Section 252 or a statement of generally available lenns
and conditions;

• that it is providing the 14 THE 14-POINT CHECKUST
"checklist" items;21

Interconnection
Access to UNEa
Access to poles, dUets,
conduits and righlS~f·way

Unbundled local loops
UnbUndled local transport
Unbundled IocaJ switching
ACC8M to 911, directory
assistance, and operator
servic..
WM. pag.. directory listings
AccllSl to telephone numbers
Access to databases and
associatld signaling
Number portability
LocaJ dialing parity
Reciprocal compensation
Resale

1.
2.
3.

4.
5.
8.
7.

8.
9.
10.

11.
12.
13.
14.

• that the BOC's entry into the long
distance marlcet is consistent with
the public interest, convenience, and
necessity; and

• that the provision of long distance
service meets the separate affiliate
and nondiscriminatory safeguards
requirements of FTA Section 272.

THE COLLASORATlVE PROCESS

The collaborative process was the term
coined to describe a series of round-table, face­
to-face discussions held with all interested
parties present and commission staff facilitating. Not only did n.ECs, CLECs and the
Commission staff participate in the collaborative process, but representatives from the
U.S. Department of Justice also participated 'lit pivotal points in the negotiations.

The collaborative process proved to be a successful forum for bridging
philosophical and operational chasms. For more than nine months, dozens of
'collaborative work sessions' were held to ha!!!JJltl!.r out the minutiae of opening local
markets. This effort culminated with the Commission's approval of a Memorandum of
Understanding on April 29, 1999 and approval of the Texas 271 Agreement (T2A) on
October 13, 1999. Finally, on December 16, 1999, upon review of aetuaI wholesale
performance data, the Commission determined that local markets were irreversibly open
to competition in Texas and, therefore, voted to send a recommendation to the FCC
supporting SWBT's Section 271 application.22 To reach its conclusion, the Commission
detennined that SWBT's application and commercial performance met the requirements
of Section 271 of the FTA. Similarly, the Department of Justice later supported the
application. The FCC concluded that local markets were irreversibly open to competition

1lI The Te.. 271 Apeemeal (1'2A), discuued IIICl' in this cbapler, _ developed in compliance
with FTA Section 2$2, The fiIct that several compeliton siped. T2A asreement wid! SWBT gave SWBT
basis to meet this Section 271 requilement.

11 Of these itelM, the _ ditTacullto resohe were No. I, Inllll'COnnection, includin, lrUnkin, and
collocation issues; No. 2. AccesI 10 UNEs, especially u pertained 10 the lIOIHliJcrimillllOl'y prevision of
UNE combinations and the provision of openbOlll suppoIt systems; and No.4, Unbulldled local loopa,
especially u pertained to xDSL and hot cut loop premiomnl-

U Befocc derenninin, if approval sIIouId be JiveD, the FCC i.t requiJed to consult with the releV8ll1
slalc commission. The FCC dependl upon the srale commission to develop. detailed and extensive flCtUll
record and to resolve all flCtUll disputes.
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Texas customers. was the second BOC in the U.S. to meet the requirements of Section
271. 17 .

The FTA obligated SWBT to open its network to local comrtition regardless of
its interest in becoming a competitor in the long distance market. l However. because
SWBT. the BOC of Texas, was quick to initiate its application to enter the Texas long
distance market. SWBT's 271 proceeding became the venue where the implementation
issues for other FTA provisions were identified. negotiated, and resolved.

SWBT's 271 ApPUCATlON

On March 2 1998. SWBT delivered its Notice of Intent to File Section 271
Application for interUTA Authority in Texas (the 271 application) to the Commission.19

To support the application, forty-seven affidavits were provided by dozens of SWBT
witnesses. including the economist Alfred Kahn, to argue that SWBT's application met
the requirements of Section 271 of the FTA and was in the public interest. The
Commissioners presided over a lengthy hearing. CLECs alleged, through dozens more
affidavits. that SWBT had engaged in anti~ompetitive and discriminatory behavior,
thwarting their efforts to enter local exchange markets. SWBT responded to some
allegations and denied others.

After the hearing concluded, the Commission found that SWBT had done much to
open the local marlcet to competition. Nevertheless. the Commission detertnined that
SWBT's application did not fully comply with the requirements of Section 271 of the
FTA. While denying the application. the Commission gave SwaT recommendations on
how to meet the requirements of Section 271 (sometimes referred to as the "roadmap").
The first and most important recommendation was to establish a collaborative process to
address all issues in dispute. Through the collaborative process, agreement eventually
was reached between the parties on 129 specified issues.

WHAT SWBT HAD TO PROVE

Section 271 of the FTA requires a BOC to establish the following before it is
allowed to offer long-distance services.

• the presence of a facilities-based competitor proViding local service to
residential and business customers under an InterconneCtion Agreement

17 Bell AlIanlic, the BOC for New Yark state. wu the fint to pia FCC approval to provide in­
region interLATA long dislanCe. Bell Adantic has since merged wilh GTE to form VenzoR.

" FTA § 251 requires • BOC to open ill network 10 local competition by developing agr=mcnt3
with competitors to "inten:onnect" its netWort with the competiton' networks (pursWlDl to ilIre=nnectioR
agreements). The arbitration provisions included in § 252 for IChievin. the I 251 inten:onnection mandate,
combined with the fact that inlerConnection wu • threshold condition in § 271 for I BOC 10 enter the long
distance market, crealed the result in Texu that many of the specific termI IIId conditio.. necessary to
fulfill the § 251 mandate were aetuIIly Regotialed in the context of SWBT's § 271 proccedinr. (54."FTA
Sections 251 IIId 252" subsection of this chapter.)

19 Pursuant to § 271, I BOC files its nocice of intent with the swe regulatory lreney (IrSt and, only
after receiving support from swe regulators. files an application with the FCC for approval'



10 2001 Report on Scope of Competition in Telecommunications Markets of Texas

and, thus, approved SWBT's 271 application on June 30, 2000. SWBT began offering
tnterLATA long distance to its local exchange customers on July 10, 2000.

PERFORMANCE MEASURES

State and federal directives require that an ILEC may not unreasonably
discriminate against another provider. with numerous specific prohibitions.23 The
critical, market-opening provisions ofFTA Section 251 are incorporated in FTA Section
271 as conditions for a SOC to enter the long distance market In particular, the BOC
must demonstrate that it is offering interconnection and access to network elements on a
nondiscriminatory basis. A aoc must provide parity access that is equal to the level of
access that the BOC provides itself. its customers, or its affiliates, in terms of quality.
accuracy, and timeliness. For the functions that have no retail equivalent, the aoc must
demonstrate that the access it provides to competing carriers would offer a fManingful
opponunity to compete.

To ensure that parity and meaningful opportunity to compete would be ongoing
after 271. the Couunission implemented performance measures. During the mega­
arbitrations conducted in 1997 and 1995.:U issues related to performance measures were
highly disputed, but 66 performance measures were established.

During the 271 proceeding this biennium, new issues became the subject of
dispute and generated the development of more performance measures. A CLEC
coalition that included CLECs that did not participate in the mega-arb identified
processes and activities not captured by the first performance measures, including the
need for a remedy plan when SWBT fails to meet the measures. The Commission used
the coIlaborative process to address such interests and to fine-tune the performance
measurement system based on the experience in the market place.

Performance measures now number 132. A critical policy decision was made to
break down each measure by geographic region of the slate in order to ensure that the
standards are not ignored in some areas by a company and averaged out by high
performance in other regions.23 The major categories of performance measures to be met
in each region (further broken down by service) are pre~rdering, ordering, provisioning,
maintenance, coIlocation, and database accuracy.

Concunent with establishment of standards by the coIlaborative process, the
Commission approved a Performance Remedy Plan. The Plan is two-pronged:

" Specifically. an /LEe may not IIIU'CaSOnably discrimiJwe apinal another provider by rcflllin,
access to lhe local exchange; retiasin. or delayin. inlel'c:Onneclion; dell'adin, lhe qualily of oc:cesa;
impairinlJ !he speed, quality. or efficiency of Ibe line uaed by die provider; faiJin, 10 fully disc:loae in •
timely manner all available information necessary 10 desip equiPlIICDI 10 mecl speciiicalioDi of die
network; or refusing or del.yinlJ access by a penon 10 anolhcr provider. PURA f 60.161.

24 S.. Appendix Ie.
,. SwaT musl meel the performance measures in each of die followin. FOlJfIPhic regioo. of

Texu iD which it operates: (I) HOUlIOD, (2) Oallu Fon Worth, (3) Cenll'al and Weal Teus, and (4) South
Texas.
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• Tier 1 meaSures are those that are "customer affecting," If it fails such a
measure (allowing for statistical variance), SWBT pays the CLEC liquidated
damages to compensate for substandard performance.

• Tier·2 ~easures are both "competition and customer affecting," and therefore
are subject to assessments payable to the Texas State Treasury in the event
the performance delivered to CLECs is non-eompliant for three consecutive
months. The goal of Tier-2 is to incent parity performance and disincent
anti-eompetitive behavior; that is, to make the cost of non-eompliance more
than the "cost of doing business."

Payment amounts are classified as high, mediUm. and low based on the measures'
impact on CLECs and competition. SWBT is required to me monthly performance
measure reports on a password protected Internet site. Payments are due 30 days from
the report date. By the end of October 2000, SWBT made $4.2 million in payments for
non-eompliance with performance measure standards. This total reflects good
performance in light of the fact that the annual cap for tier-l liquidated damages and tier­
2 assessments is set at $298 million.

THE TEXAS 271 AGREEMENT (T2A)

For SWBT to qualify under Section 271 and for CLECs to be able to compete.
there must be interconnection agreements with ILECs in alJ areas in which they wish to
compete. The process of individualJy negotiating agreements was time consuming and
very costly. During the collaborative process, most such agreements were about to
expire, leaving no guarantee of sustainable competition. The Commission and SWBT
negotiated an interconnection agreement that complied with the FI'A. As a condition of
receiving 271 approval, SWBT agreed to offer that standard interconnection agreement to
allCLECs for a period of four years. The creation of this Texas 271 Agreement, or T2A,
reflects pro-eompetitive policies and terms that few CLECs could have negotiated on
their own. The T2A is being widely replicated as a standard interconnection agreement
in other states. The T2A is a comprehensive contract including in part:

• A performance remedy plan with 132 performance measures relating to alJ aspects of
SWBT's wholesale operations. The performance measums are reviewed by the
Commission staff every six months and refined, to the extent necessary.

• Prices, terms and conditions for resale, interconnection and the use of UNEs
(individualJy and in combination). As reflected in the T2A, SWBT agreed during the
collaborative process to provide combinations of UNEs, including in part the
unbundled network element platform for existing and new lines and Enhanced
Extended Loops.

• Specific provisions for Digital Subscriber IJne (xDSL) service, although DSL needs
were not anticipated when the 271 process began in 1998.26

l6 DSt is • high-speed digiral service tIlar Ippca1a to • significanl number of C1IStomcn in Texas.
xOSt refers to • generic version of OSt.
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• Operations Support Systems (aSS) - ass refers to the systems, databases, and
personnel that ILECs use to provide service to their customers. SWBT demonstrated
that its ass systems provide CLECs with parity or a meaningful opportunity to
compete.

• Hot Cut Loop Provisioning-Hot cut loop provisioning is used when a CLEC owns
its own switch and purchases a UNE loop from SWBT in order to convert a SWBT
customer to a CLEC customer. In that situation, the loop must be disconnected from
SWBT's switch and connected to the CLEC's switch. SWBT agreed that service
disruptions that affect end use customers would be minimized.

COLLOCATION

To establish a pro-competitive policy framework for telecommunications, one of
the FTA's core provisions requires ILECs to provide for physical collocation of
equipment needed for interconnection or access to UNEs at the premises of the ILEC.
The rates, terms, and conditions of the collocation must be just, reasonable, and
nondiscriminatory. If it is shown that physical collocation is not practical, virtual
collocation may be provided. In a physical collocation arrangement, a competitor leases
space at an ILEC's premises for its equipment The CLEC has physical access to this
space to install, maintain, and repair its equipment In a virtual collocation arrangement,
the CLEC designates the equipment to be placed at the ILECs premises. but does not
have physical access to the incumbent's premises. Instead, the equipment is under the
physical control of the ILEC, which is responsible for installing. maintaining. and
repairing equipment designated by the CLEC.

The FCC's rules require ILECs to provide physical collocation on a "cageless"
basis. In a "caged" physical arrangement. a CLEC leases and has direct physical access
to caged space at an ILEC structure for its equipment Cageless physical collocation
eliminates the cage surrounding the CLEC's equipment FCC rules also require !LECs to
provide "adjacent" physical collocation, in which the CLEC's equipment is located
within a vault or similar structure that the CLEC or its contractor constructs on property
leased from the ILEC.

Early versions of interconnection agreements in Texas required CLECs to obtain
"caged" collocation. The T2A and collocation tariffs developed during the collaborative
process resulted in an obligation by SWBT to provide cageless collocation under some of
the most aggressive terms and timeframes in the nation.

POST-271 ACTIVITIES

While Section 271 approval was initially a powerful incentive for SWBT to
cooperatively open its local exchange markets to competition, the Commission
recognized that lasting customer/supplier business relationships are needed to sustain
local competition. In that regard, the Commission established a number of structured
processes to foster the development of a healthy provider-customer relationship between
SWBT and CLECs.
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AS pan of the collaborative process, SWBT committed to participate in forums
designed to address specific areas of potential concern. SWBT agreed to a trunking users
group. a change management process and working group, an xDSL working group, and a
general users group. Also. in recognition of the fact that operatlonal Issues between
companies often need immediate attention. the COmmission established Project No.
21000 to allow CLECs or SWBT to file a request for eXpedited, informal dispute
resolution.

• Trunklna Forum. The trunking forum was established as one vehicle for
addressing trunk blockage problems. Through the trunking forum, SWBT
and CLECs share in network planning. The trunking forum meets on a
regular basis. with Commission staff participation. to ensure that adequate
planning will forestall blockage problems.17

• Change Management Process. The change management process controls
the dynamic environment of ess systems using a negotiated document,
Interface Changtl ManagtlmelIl Proctlss: SWBT and Competitivtl Local
Exchange Carner. The change management document outlines processes for
accomplishing changes to existing network interfaces. introducing new
interfaces. retirement of existing interfaces. and testing. The document also
explains each outstanding issue solution and the process for a "golno go" ­
vote before release of a process change.

• DSL Working Group. The DSL working group establishes competitively
neutral spectral compatibility standards and spectrum management rules and
practices for deployment of loop technology absent national industry
standards.

• General Users Group. SWBT and the CLECs formed a general users group
to address issues other than trunking. OSLo and asS. The Commission also
has developed an infonnal resolution process to address post-interconnection
agreement disputes resolution process to expeditiously handle issues not
mutually resolved by SWBT and its wholesale customers.

• Performance Measure Review. Fmally, SWBT. CLECs and commission
staff conduct a review of the performance measurements every six months to
ensure that they continue to adequately measure SWBT's provision of
wholesale telecommunications service to CLECs. In August of 2000, the
Commission completed its first six-month review and approved changes to
the performance measures and the Performance Remedy Piau. Commission
staff members monitor SWBT's performance data on a monthly basis to
detennine wbetber SWBT continues to provide CLECs with parity
perfonnance21 or a meaningful opportunity to compete. Telcordia. the third-

%l The meetings are !aped; the audiotape and agenda of each meetinl is tiled in PUC Project
No. 20400.

11 In dlis conlex!, plllil}' means dlat SWBT's provisioa of services to CLECs must be equivalent to
die services SWBT provides to itself and ilS affiliates.
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party vendor that conducted SWBT's original ass testing, is conducting
limited follow-up to its original testing..

Many of the major issues fleshed out in the SWBT 271 proceeding were
negotiated in accordance with other provisions of the FTA. discussed in the follOWing
subsection of this chapter.

FTA Sections 251 and 252

ARBITRATIONS AND DISPUTE RESOLUTION

Under Section 252 of the FTA. an ILEe and a telecommunications carrier have
two options for securing an interconnection agreement. The fust option is that an
agreement may be arrived at through voluntary negotiation between the two parties.
When two parties reach agreement on their own, FTA §252(a)(I) requires that the
negotiated agreement be submitted to the state commission. Between September I. 1998
and December 31. 2000. 756 negotiated interconnection agreements were filed at the
Commission. The second option is for an ILEC and a telecommunications carrier to
request compulsory arbitration. if the parties are not able to reach a~ment on any or all
of the rates. terms and .conditions in an interconnection agreement FTA §252(b) places
responsibility for such arbitrations on state commissions. During the same above period.
twenty-eight requests for arbitration and twenty-eight post-interconnection disputes were
filed at the Commission. FTA Section 251 contains many of the overarching guidelines
relevant to the arbitration of interconnection agreements.

The arbitration of interconnection agreements is a top priority for the
Commission. The Commission's first step to comply with the FTA Section 251 mandate
to open local markets began when five would-be competitors of SWBT filed for
arbitration of interconnection issues in 1996. The Commission consolidated the
proceedings and completed the initial and primary arbitration just prior to the issuance of
the 1997 Scope Report. Decisions on additional issues were made in the second phase of
the arbitrations. The results of these consolidated proceedings, known as the "mega-arb,"
provided the foundation for many more arbitrated agreements this biennium.

Following is a description of a few high proflle arbitrations that resulted in
precedential decisions on interconnection issues during the 1999-2000 biennium.

19 Punuant to FTA authority. the Commission promulgated procedlll'lllruics for dispute resolution
and approval of asreemenrs. The rules set out procedures for mediation. compulsory arbilnllion. the review
and approval of both ncgotialld and arbill'llted interconnection lsreemenll, and poot-interconneclion
disputes. A procecdin. filed pursuam to the FTA and/or the Commission's dispute resolution ruJe is lIOl
considered a "contested case" under the Te~u AdminiSll'alive Procedures Act. DilpllllS thai lIrise after
parties have entered into an interconnection acreement may be filed II the Commiuion pumwll to the·
proced~ set out in Subchapter Q of the Commission's procedural rules. The rules provide various
options for seeking resolutions of disputes, including informal seUlemem conferences. formal dispute
resolution. c~pedited finalrulinp, and interim ruliDp. .
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RECIPROCAl. COMPENSATION

When a customer of one local company calls the customer of another local
company, compensation has traditionally been paid to the second company for use of its
network to complete the call. This reciprocal compensation was reasonably balanced
when phone customers were making local voice calls with approximately equal duration.
However. it became an issue for Internet calls because these calls tended to be all
incoming calls, and tended to be of long duration. Some CLECs saw an opportunity to
profit from the peculiar nature of Internet traffic. The n...ECs objected to paying
compensation for these non-traditional calls.

Normal Local Calls

Incumbeal Competitor
Network Network

II iii
Customer/ " Customer

....... !2

Calls to an ISP

Incumbeot Competitor
Network Network

Customer/- • ~~- --~~

Traffic & Payment
Assymotions

• Multl·Directional
Traffic Row

• Call duratfon average
less than 5 minutes

• Payments balance out

TratIIc patlerns Defy
Nonna' Assymptions

• Tratllc Flows in
One Direction

• Call duration average
much longer than 5
minutes

• Payments do not
balance

The core issue regarding reciprocal compensation this biennium was whether
local calls to access the Internet should be considered interstate in nature and, therefore,
not subject to reciprocal compensation, or whether such calls should be considered local
and, therefore, subject to reciprocal compensation. The Commission determined that
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local calls to access the Internet are local calls subject to reciprocal compensation.30

Additionally, the Commission decided other major issues, as outlined below.

The FrA provides that local telephone companies must compensate each other for
terminating each other's local telephone calls. The FrA also requires that a
determination be made by slate commissions of the just and reasonable rates for local
interconnection. Therefore a detennination as to whether calls to the Internet are local or
not is key. !LECs contend that Internet-bound traffic is not local traffic, as it does not
terminate at the ISP server, and is therefore not subject to reciprocal compensation as
local traffic under the FrA. CLECs, however, contend that Internet-bound traffic does
terminate at the ISP server, making such calls local in narure.

In February 1999, the FCC determined that ISP-bound calls are predominantly
interstate calls and not subject to reciprocal compensation under the FrA. Earlier this
year, the United States Coun of Appeals for the District of Columbia Circuit vacated the
FCC's determination that Internet traffic is not subject to reciprocal compensation. The
court remanded the case to the FCC for want of a better explanation of its reasoning. The
FCC then ruled that, pending adoption of federal rules governing compensation for
Internet traffic, Slate commissions may detennine appropriate compensation for the
tennination of Internet calls. During this interim period, Slate commissions are free to
require or not require compensation for Internet traffic. As stated previously, the
Commission requires reciprocal compensation for Internet traffic.

In January of 2000, the Commission initiated a proceeding to thoroughly examine
the policies. practices, procedures. rules, and rates applicable to reciprocal compensation
pursuant to Section 252 of the FrA. It consolidated requests to arbitrate reciprocal
compensation for the transport and tennination of local telecommunications traffic
between SWBT and CLECs desiring arbitration and interconnection.31 The commission
issued decisions on four major issues for which an extensive record was developed. The
issues included the types of telecommunication traffic that should be subject to reciprocal
compensation. the method to be used to determine intercarrier compensation, the rates
that should be charged. and the appropriate method for billing all calls defined as local
calls. On August 31, 2000, the Texas Commission released its Revised Order adopting
new rate structure and rate levels for reciprocal compensation payments.32

lO Comp/lJilu and R.qlUlsr /0' Ezpldilld Ruling of Ti_ Wal7ll' COmJnlUlical;oru, Docket No.
18082. Order (Feb. rI. 1998).

1I Proc••din, rtJ Examin. R.ciprocal Comp.ruat;o" PunUIJIII 10 S.ctio" 252 0/1116 F.d.raJ
T'l'communicarioru Act of1996, Docket No. 21982.

12 lnchKled in the Revised Order are the following rulings: I) SWB will pay CLECs a 'tandem
blended rale' for all "balanced" ll'aftic within the 3: 1 ratio; 2) the blended rale would be based on a
bifurc.aled end office rale plus 42~ of the sum of tandem switching and inrer-office transpon cOSlS; 3) a
bifurcaled end office rale only will apply to out-of-balance traffic (over a 3:1 ratio); 4) upon determination
of actual tandem or tandem-like functionality, the cerminating carrier will RlCeive, on a going forward buis.
compensation in the range of O~ to 1~ of the ta,ndem rate. This rale shall prospectively apply to all
traffic lerminaled on the cerminatinl carrier's network. i.~., traffic OCCurrinl before and after !he 3:1 ratio;
5) SWBT may charge full tandem·served rate for traffic delivered 10 its tandems; 6) billing will be based on
rerminating records where available, and where not available. the terminating carrier will use a melllod
ag=d to by the parties; and 7) compensation is nOl due for FX·like ll'aftic, or SIT traffic.
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DIGITAL SUBSCRIBER LINE SERVICE (DSL)

One of the stated goals of tile FTA and the Texas Legislature is to foster
availability of advanced services to all customers. One technology for providing
advanced services is OSL. In an arbitration proceeding, the COmmission established the
terms and conditions for competitors to have access to SWBT network components
necessary for them to offer competitive OSL. The award, issued in late 1999, together
with an FCC decision to allow collocation of equipment in incumbent's offices was
critical to making OSL available as a competitive offering.

LINE SHARING

In another precedential arbitration. the Commission determined that competing
eamers may provide some OSL services to the same customer on the same copper loop
facility used by the n.EC to provide voice telephone service to that customer. This
technological advance is possible because some OSL services operate on separate and
higher frequencies of the electromagnetic spectrum than voice services. In recognition of
this fact, the FCC declared the high frequency portion of the loop to be an unbundled
network element under FrA §25I(c)(3). The arbitrator issued an order iniune 2000 on
the interim rates. terms and conditions. The Commission is currently arbitrating the rates,
terms and conditions under whicb OSL providers may access the high frequency portiaa
of the loop UNE on SWBT's and Verizon's networia.

RURAL ExEMPTION FROM FTA SECTION 251 INTERCONNECTION

REQUIREMENTS

Nearly all of the smaller aBCs in Texas are exempt from the FrA's
interconnection requirements. As stated in FTA § 25 I(f)(I)(A). the requirements do not
apply to a roraI aBC until it bas received a bona fide request from a competitor and the
state commission determines that the request should be granted. Most of the smaller
aBCs in Texas qualify for this exemption under one or more of the following criteria:
(I) the company serves fewer than 50.000 access lines; (2) it serves incorporated areas of
fewer than 10,000 inhabitants; (3) it serves a study area of under 100,000 access lines; or
(4) it bas under IS percent of its access lines in communities of more than 50.000 as of
February 8. 1996. when the FTA was en.acted. This exemption means entry into a
number of areas of Texas can involve extra difficulties and therefore is a baIrier to the
development ofcompetition in roraI areas of Texas.33

33 FTA 13(1)(47). FTA 1 ~1(f)(2) a110 allows 1 LEe with leu rlwlrwo per=It of the nation's
accesa lines to petition the swe commissioo for slISpeIISioo or modification of the requilements of FTA 1
~l(b)-(c). In addition. PURA 160.004 exeJlll* n.ECs with fewer r1w131,OOO __ lines in few from
havinl to comply with eenain competitive safepards dealin. willi unbundlina. resaJe. and iDlerconnection
unless I eenificaled competitor submits I bona fide request to the ILEC.
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Senate Bill 560 - Pricing and Packaglng Flexibility

Senate Bill 560 (S8 560)34 grants large !LECs new pricing and packaging
flexibility and inttoduces new customer service protections. S8 560 placed the services
offered by certain !LECs into two categories. including basic network services and
nonbasic services, capped rates for certain services. extended incentive regulation for
electing companies.3

' reduced in-state long distance access charges. required easy-to-read
bill formats and established customer protection rules.

Pricing flexibility is an important benefit to !LECS as customer choice and
competition develop in the market Pricing flexibility includes customer specific
contracts, volume. term or discount pricing. zone density pricing. and other forms of
promotional pricing.

The Commission adopted extensive new rules to implement the pricing provisions
of SB 560. The new rules:

• Establish pricing standards for flexible pricing of services. including
individual services and packages of services;

• Give!LECs guidelines for the inttoduction of customer-specific contract
pricing;

• Provide incentives for electing companies to inttoduce new, innovative
services by expediting the process for such inttoduction;

• Implement competitive safeguards to protect competitors from anti­
competitive practices that might result from packaging regulated services
with unregulated services. particularly unregulated services provided by an
affiliate of an !LEC;

• Require that a service be priced above its long run incremental cost;

• Provide a procedure for establishing the long run incremental cost of a
service offered by small !LECs;

• Establish guidelines for separately tariffing services that arc offered as part of
a package; and

• Provide guidelines to implement certain rate increases requested by an !LEC.

Under SB 560. !LECs must give the Commission ten days notice before changing
their prices. This notice offers customers. competitors and the Commission an
opportunity to comment on the actions taken by the !LEC. The Commission staff
evaluates all such notices. The price of a service must be above the long run incremental

l4 Senate Bill 560, 1999 R.S., was aUlhorcd by ScnalOn David Sibley and Troy Fraser and
Representatives Toby Goodman and uticia Van de Puae.

" Electing companies are companies that elecl incentive regulation pursuant 10 Chapter 58 of
PURA (SwaT and Verizon) or CbapIer 59 of PURA (SprinllCcnlel, Sprinl/Uniled, Cenwry of San Marcos.
TXU Terecommunica!ions, SUgu' Land Telephone Company, Valor Communications, and Fon Bend
Telephone Company).
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cost of providing the service. If prices are above their long run incremental cost, they are
presumed not to be predatory. The Commission received more than 200 such notices
from S~ptember I, 1999 to, August 31, 2000. In the same time period, only four
complll1l1ts have been filed With respect to the new price/service notices.

Senate BlII 86 - Customer Protection Standards

Implementation Process

As directed by Senate Bill 8636 (SB86) from the 76ltl Texas Legislature, the
Commission rewrote its existing customer protection rules to complement the new,
competitive environment. Key issues addressed were:

(I) the applicability of rules to dominant and non-dominant certificated
telecommunications utilities;

(2) emerging issues, such as failure of non-dominant providers to release lines;

(3) discrimination protections;

(4) prohibition of fraudulent, unfair, misleading, deceptive, and anti-<:ompetitive
practices; and

(5) information disclosures.

Dominant certificated telecommunications utilities pioposed, with the support of
consumer groups, that the customer service and protection rules apply equally to all
certificated telecommunications utilities, on the theory that uniform rules encourage
reluc1llnt customers to participate in the I1IlIIket.

Non-dominant certificated telecommunications utilities favored bifurcated rules
with less restrictive requirements for themselves, on the basis that uniform standards
would create substantial burdens and costs for non-dominant carriers, thus inhibiting
competition.

The Commission adopted rules to provide strong protections for all customers,
while allowing flexibility for non-dominant certificated telecommunications utilities to
encourage increased competition. This approach reflected a belief that infol'llled
customer choice is essential to ensure that a highly competitive local telecommunications
m.arIalt will benefit all customers.

Slamming

The Commission continues to take a strong stance in combating slamming by
strengthening its anti-slamming substantive rules, continuing to thoroughly investigate
each slamming complaint, and taking enforcement action on slamming violators.37

,. Senare Bill 86. 1999 R.S~ wu aulllored by Senalor 1_ Nebon IIId Repraenwive Debra
Danbura.

31 Slanuaini ocellI'S when a relephone cUSlOmer finds that hillber relep/loae service provider has
been chaapd withoul hillber consent.
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Slamming distorts the competitive telecommunications market because it rewards
a company. that changes customers' telephone services without their approval. unfairly
Increasmg Its customer base at the expense of companies that market in a lawful manner.
Further, it takes the freedom of economic choice away from the customer. Customers
often choose goods and services based upon cost and company reputation. Slamming
removes such decision-making from the customer throUgh fraudulent means.

The PUC modified its Substantive Rules to implement S8 86. The amendment to
P.U.C. SUBST. R. § 26.130 (I) eliminates the distinction between carrier-initiated and
customer-initiated changes. (2) eliminates the information package mailing (negative
option) as a verification method, (3) absolves the customer of any liability for charges
incurred during the first 30 days after an unauthorized telecommunications utility change.
(4) prohibits deceptive or fraudulent practices, (5) requires consistency with applicable
federal laws and rules. and (6) addresses the related issue of preferred
telecommunications utility freezes.

Slamming complaints received by the Commission declined 52% from their
Fiscal Year 1999 level to a total of 1952 complaints in Fiscal Year 2000.

Cramming

On October 21, 2000. the Commission adopted P.U.C. Subst. R. § 26.32.
Protection Against Unauthorized Billing Charges ("Cramming"). to implement the
provisions concerning unauthorized charges on telephone bills as set forth in 5886. The
rule applieS to all "billing agents" and "service providers." The rule includes
requirements for billing authorized charges. verification requirements. responsibilities of
billing telecommunications utilities and service providers for unauthorized charges.
customer notice requirements. and compliance and enforcement provisions. The rule
ensures protection against cramming without impeding prompt delivery of products and
services, minimizes cost and administrative requirements. and ensures consistency wilh
FCC anti-crarnming guidelines.

Cramming complaints received by the Commission rose slightly. to a total of
1713 in Fiscal Year 2000.

Other Regulatory Activity

The Co~ion addressed other competitive market issues. as well. Fairness in
costs facing all providers. whether established companies or new entrants. is another
aspect of marItet structure thai is essential to local competition. and one with which the
Commission was charged with specific implementation duties last session, as follows.

HB 1777- UNIFORM COMPENSA nON METHOD FOR USE OF MUNICIPAL
RIGHTS OF WAY

Telecommunications companies should find it easier to enter new markets in
Texas now thai the calculation of city franchise fees for use of municipal rights-of-way
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are uniform statewide. With the passage of HB 1777,38 the 76th legislature took a new
step to, ~evel ,franchise fees wi~n each city in Texas and thereby help stimulate
compe~u?n ~ ~e teleco~umcations industry. The legislature charged the
COl1llIlJsslon With unplementaUon of the bill.

Historically, telecommunications companies have paid franchise fees to cities for
the use of public rights-of-ways based upon individually negotiated franchise agreements
The majority of those fees were based on a percentage of the telecommunicatio~
provider's gross revenues, while others were a flat rate, a per foot charge, or a per line
charge. HB 1777 requi~ ~at the Commission establish rates for each city in Texas, by
March I, 2000, for public nght-of-way usc based on a fee-per-access line method. The
Commission developed rates for about 1110 incorporated municipalities in Texas.

This uniform method to compensate cities for public right-of-way usc gives no
provider an advantage over another, an important component of a healthy competitive
marketplace. It also assures that cities' prior revenue base is protected under the new
method. HB 1777 strikes a balance between the interest in ensuring fair and reasonable
compensation and the need to encourage competition and reduce barriers to entry by
developing a franchise fee methodology that is competitively neutral and non­
discriminatory.

Beginning March 1,2000, franchise fees in Texas have been based on these f.
per-access line rates. Each city is compensated by an amount equal to the number of
lines by category in a city multiplied by the access line rate (chosen by the city and
applied unifonnly to every telephone service provider operating in that city) for =:h
category in that city. Rate development took into consideration the number of residential,
business and point-to-point customers in each city. Certificated telecommunications
providers are required to compensate municipalities four times per year. based upon
quarterly access line counts sent by telecommunications providers to the PUC. The
commission has assigned an HB 1777 implementation coordinator to assist cities on an
ongoing basis. The cities' ongoing work includes updating their access rates through an
annual revision mechanism, establishing contacts between cities and providers to ensure
fair and timely compensation, and preparing a quarterly line count to verify the accuracy
of the compensation.

10 the wake of implementing HB 1777 (S~e Chapter 2 of this R~port). parties,
including both telecommunications service providers and municipalities, have brought
forward several remaining issues for further attention. The commission initiated Project
Number 22909 to address the following outstanding issues related to HB 1m
implementation:

(i) The first issue is the need to distinguish between fees that are solely attributable to
the usc of Right-of-Way (ROW) (prohibited by HB 1777) versus fees that apply
to any entity conducting similar activities within a city.

(ii) Another pending issue relates to telephone lines that pass through a city but do not
provide services or have customers in that particular municipality.
Telecommunications providers assert that no compensation should be required for

11 HB 1m wu lIUIhored by Rep. Sieve Wolens 8DCI Sen. Eddie Lucio.
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lines that simply· pass through a city. Cities contend that pass-through lines are
outside of HB 1777 and subject to· other compensation. HB 1777 measures
compensation by end use customers.

(iii) A third issue relates to compensation requirements for certificated
telecommunications providers (CTPs) providing lines that do not meet the
definition of "access line" (i.e. data or media lines). Cities maintain that
compensation is required for the use of right-of-way and, therefore, other lines
are subject to other fonns of compensation

(iv) Fourth, a rule suggesting or requiring the existence of a city ordinance regarding
right-of-way management issues may be prudent.

Commission staff conducted a discovery workshop and is reviewing briefs as a
prelUde to a draft rule. The Commission intends to publish the draft rule for comments in
January 2001, which would be scheduled for final adoption in March. If the Commission
finds that the best resolution for any of these issues would require legislative attention, it
will communicate its recommendation to the legislarure during the 2001 legislative
session.

OTHER DEVELOPMENTS THIS BIENNIUM

Details essential for local competition were worked out in a number of niche
market and technical areas. all subject to regulatory parameters. For example. the FCC
mandated the implementation and deployment of advanced emergency capabilities of
enhanced 911 systems that are generally available to wireline customers (see Appendix
C). Revisions to rules were necessary to implement legislation pertaining to competition
in the payphone industry, which was deregulated by the FCC in 1996 (see Appendix D).
Activities concerning area codes, number pooling. and NIl prefixes have necessarily
continued as the competition environment develops (see Appendix E).

Additionally. the Commission took steps to ensure service quality. On April 12,
2000, the Commission adopted P.U.C. SUBST. R. § 2 6.54 relating to Service Objectives
and Perfof7l1lJllCe Banchmmfr.r. The new rules. effective August I. 2000. provide for
enhancing the CUJm1t standard for data transmission capability over public switched
voice circuits. when connected through an industry standard modem or a facsimile
device. to 14.4 Kbps by the end of 2002. The rules provide for enhancing the
performance level for certain benchmark measures. including directory assistance.
business office, and operator services. Further. installation intervals for service orders
have been updated and standards have increased for trouble repotU. The enhancements
are necessary to ensure that all telecommunications subscribers in Texas receive safe,
reliable, and quality service.

In a recent rulemalcing. the Commission further opened the local exchange marlcet
to competition by requiring building owners to allow competitive providers access to the
building to install the equipment necessary to allow tenants to select their preferred
telecommunications provider. As a result of this decision. each tenant could have a
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different ielephoneservice provider. rather than having one telephone service provider
serve an entire building.

The building access rule encourages independent negotiations between the
requesting provider and the property owner. and establishes procedures for leSOlution by
the Commission in the event that an agreement cannot be reached. The rule also
addresses situations in which the property owner may deny the requesting camer access
to the building for safety concerns or space constraints. The rule was developed in
response to informal complaints that some providers had a difficult time accessing
tenants in order to promote tenant choice.39

How well is this elaborate framework: for competition in the provision of local
exchange service working? While many of the details of the framework: were determined
after the point at which the most recent detailed data are available. the next chapter
discusses a variety of indicators of the competitive landscape in Texas.

" ID 1m. dill LeJisI_ enacted PURA "'4.239. ~.260, IIId '4.261 • pet of a
compreheasiw pacbp of IeJislalion to open Teua' telecommunications nwrket to competilicll. The
thrust of thae ponicuJ. PURA leCtions is 10 prolllOle competilion in the telecommunications rnsrkeI by
a1lowin, a tellllK under a real _ leue to choose dill provider of ill telecommunications IeI'vic:es. At dill
competitive nwbrpl_ hu developecl. the IIeed for specific rules to implemenl tbese secliona hu become
evident. Prior to 1m. teIIIIKs in conunen:ia1 buildinp pncnlly had no clloicll or limited choice of
telecommuaicalioas ulilil)'. bulthe 199' smendments to PURA clwlpd dU scheme by providill, 1Mc
teasnlS be served by the telecommunications utility of their choice. Since 1Mc lime. die commission hu
received se.era! informal complaints 1Mc certain telecommuDicslions utiUlies IIaw had a difficull time
sccessin, tenanlS. Accordin,ly. the commission initiated this rulemakin, proceedin. to delineate the terms
of access of the telecommunications ulilily to the property owner's ",opal)' to _ a requeslin, telllllL


